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Foreword
Employees are one of the most important assets of your business.
Retaining good employees starts with hiring good employees. We
believe that the material presented on the following pages will be of great
value to you in doing just that!
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1. Preparation for Recruiting and Hiring
Employees
The interviewing process begins long before the candidates arrive
at your Company for an interview. It is important to know in advance what
job positions you are seeking to fill and have a complete job description of
what that job entails. It is just as important that you identify in detail, prior
to the interview, the particular skills and work experience required to
successfully fill the position.
Matching these sets of needs will help determine whether or not
this particular candidate has the interest and skill sets to warrant
consideration for employment. The candidate you hope to hire should be
someone who finds the particular job you are offering to be appealing and
fitting for that candidate’s own professional and personal goals. It is
imperative that this person commit emotionally, physically and responsibly
to the job you are filling, to your company and to your company’s goals.
Keep in mind that you require employees who will compliment the
needs of your organization through their own creativity, personality,
background and experience. Stability in your workforce is key, and
making a good match between job and candidate will help reduce
employee turnover. Long term, satisfied employees will increase
productivity, and help your business run more efficiently.

2. Interviewing 101
As you start down the path of hiring employees, there are certain
rules of the road that should be followed.
It is important to use non-discrimination statements in all
employment applications and advertisements for hiring.
Some questions or statements are inappropriate as they can be
misconstrued as discriminatory. Questions asked or written on
employment applications involving race, religion, age, national origin,
immigration status, sexual preference, family status and health should be
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avoided. Questions such as “What year did you graduate from college?”
are not recommended, as their use may imply that you are trying to
determine a person’s age.
Now a word about “immigration status.” While it is advisable not to
ask a potential employee his or her immigration status, federal law
requires employers to comply with the I-9 requirements in order to identify
those employees who are authorized or not authorized to work in the
United States. The I 9 form should not to be completed until after the
applicant is offered the job and the job is accepted.
On applications for employment and pre-offer screening, do not
ask to see the drivers licenses or passports of applicants for employment
or any other document having a photo or birth date. Once a candidate
accepts the job offer, you may request such documents.
Employment applications and employee handbooks should have
an appropriate statement that employment is “at will” and that employees
may be discharged with or without cause. Your employee handbooks
should also state that no contract, express or implied, is made by reason
of the contents of the policy or handbook, including disciplinary
procedures, and that the use of such procedures does not change the “at
will” nature of employment.
The employment application process should have authorizations to
contact references as well as to conduct drug testing from time to time, if
such is the policy of the employer and not prohibited by law. The
application should also state that failure to pass drug screening tests is
grounds for dismissal or rejection of the applicant for employment.
It is important to avoid asking applicants about their medical history
as this may be misconstrued by applicants. Job offers may be made
subject to passing a medical examination.
Remember, for those
applicants who may be disabled, you may need to make reasonable
accommodations for a disability.
Inquiries concerning current illegal drug use may be made at the
pre-offer stage unless prohibited by state law. Inquiries into lawful
medications currently being taken should be avoided except where
appropriate on the consent form used as part of a test for substance
abuse; unless, of course, state law prohibits such an inquiry.
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Many states have specific laws concerning the confidentiality
aspects of employer required drug screening; both with respect to the
actual drug screening procedures and as employee medical records.
Applicants should not be questioned about job-related injuries or workers’
compensation history at the pre-offer stage.
If you have a policy on using consumer credit reports in evaluating
candidates for employment or advancement, the application for
employment should have an authorization signed by the candidate
allowing you to obtain the report. Appropriate disclosure under the Fair
Credit Reporting Act must be made to the applicant.
The Federal Trade Commission has important rules on using
consumer credit reports for job hiring and the use of such reports with
employees. This includes disclosures prior to receiving an applicant’s or
employee’s consent to obtain a consumer credit report, pre-adverse
action and adverse action notices.
You may want to review your use of consumer credit reports with
your attorney before implementing credit report inquiries. The Federal
Trade Commission provides information on an employer’s obtaining and
using consumer credit reports. You may obtain this information on the
internet at www.ftc.gov.

3. Telephone Interviews
Many times, employers use an initial telephone interview to save
time screening an employee before scheduling a personal interview.
It may very well be appropriate to use a telephone interview for
obtaining preliminary information about a person. The goal here is to
decide if it is appropriate for this applicant to be scheduled for a personal
interview. Remember, this telephone interview should be used as a
screening tool only, and not as a substitute for a personal interview.
A telephone interview should consist of informing the applicant
what job position is available, the skills necessary for that particular job,
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the scheduled time for working hours required by the job and any other
pertinent information about the job description. It is advisable at this time
to find out what kind of job the candidate is looking for, the hours that
applicant is available to work, and the specific skills that the applicant may
or may not have.
A telephone interview is only a preliminary interview. You have
much more to learn about a potential employee when you actually see and
experience the applicant. A telephone conversation will not tell you how
the candidate presents personally, professionally, socially, or whether or
not that person will fit into the standards that you require to correctly
represent your company. The candidate must visit your business and
start the appropriate application process, as well as have a personal
interview. Being prudent with the consistency of hiring will pay off in hiring
more desirable employees.

4. Hiring the Right Employees
It is a good practice to have the applicant complete the application
at your business. This assures you that the applicant can read and
understand the application, and that the information given to you is in the
applicant’s own handwriting and own thoughts. This simple step will tell
you a lot about a candidate.
Once the application has been filled out, it should be examined to
make sure that it has been filled out completely, legibly and accurately.
This process enables you to determine basic information about the
applicant’s ability to communicate clearly, how thorough and meticulous
the applicant is, and how careful the applicant is about the quality of work
presented.
A review of information that the applicant supplies on the
application will determine whether there are any specific or additional
questions that you need to ask. Look for incomplete or omitted
information. For example, there may be a gap in employment history that
may be relevant. Take special notice if the candidate has listed a number
of employers within a short period of time or whether there is a gap in
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employment dates. This can give you good information on the applicant’s
job retention, personality issues, stability, and the like.
When the candidate for employment arrives at your company for
the interview, you should observe the candidate’s promptness in arriving
at the appointed time.
Also, keep in mind “dress for success.”
Professional attire or appropriate work attire for the job being filled, good
hygiene and pleasant attitude are attributes that show the quality of the
applicant.
During the interview process it would be a good idea to help make
the applicant comfortable. Making the candidate feel at ease, will allow
you to see more of who the applicant is, rather than seeing the fear or
discomfort that one may experience during the job interview. In addition,
when someone feels comfortable with you, and the interview process, they
will generally talk more, and let down their guard more easily. Getting
down to the business at hand will be much more productive. This is
definitely a win-win situation.
Help the candidate feel valued by giving professional respect and
showing a touch of compassion. Your behavior during the interview
process will give the potential employee an idea of what kind of supervisor
you will be, the “tone” of your business and whether or not the chemistry
between you might work. It is a great way to break the ice, and start the
business relationship on a positive note.

5. Successful Interviewing
The most important skill of a good interviewer is being a good
listener.
Hear what the other person is saying. Pay attention to the person's
choice of words. Watch for intonations and gestures to see what the
applicant is telling you and communicating to you about the information
being shared. Body language also gives you important information, if you
are paying attention and "listening."
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When asking a question, recognize whether or not the question you
asked is the question that is answered. If you are not satisfied with the
answer, try rewording the question to see whether or not the candidate
may have misunderstood the question or may be intentionally avoiding the
question.
A good interviewer knows what questions to ask, and what type of
answers to expect. To help you develop your interview skills, consider the
following; all of which are ripe for questions.
A good place to begin is the application. Where an application
question has not been answered completely or where there is an obvious
lack of information, there is an opportunity to elicit further information.
Omissions are sometimes more important than answers.
Try to find out if the objectives and goals of the applicant are
consistent with the job position being discussed in the interview. Earning
expectations and past wages may give both of you insight as to whether
or not this particular job is the correct choice.
Get as much information as you can about the applicant’s current
or previous job position, responsibilities, routine and the reason for the
candidate’s desire to obtain new employment. Asking the candidate to
elaborate on strengths and weaknesses is another good idea. People are
generally quite critical of themselves, and they know more than anyone
what their best qualities are, and what they really are capable of. They
are also the best source for acknowledging their own faults.
Discussing previous jobs can also prove to be important. Find out
the most interesting and most disappointing parts of each previous job.
When an applicant offers negative attitudes and information about a
former employer or co-worker, beware! This could signal a problem. This
may not be the right employee for you. Areas of conflict between an
employee and previous employers or co-workers can be a window into the
kind of experience this person might bring to your business.
Silence can be an effective interviewing tool. Sometimes during an
interview, between questions there will be a moment of silence or
hesitation. This presents an opportunity to offer the candidate an
opportunity to ask the interviewer questions. This is also a good
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opportunity to see if the applicant wants to add anything or elaborate on
any of the questions previously asked. Taking this time in an interview
could add valuable dialogue that would give both parties insight to what
the future might bring.

6. Protect Your Business
There is one very important aspect of the employment application
that many employers ignore – the need to include an arbitration provision
in the employment application.
Today’s business environment is fraught with exposure to
employee lawsuits from unsuccessful candidates, current or past
employees who seek monetary awards against the employer. A properly
drafted employment application containing an effective arbitration
provision is an effective deterrent to such vexatious litigation.
As an employer you want your new employees to feel welcome and
part of your team. Having the right “Rules of the Road” does this for you,
and at the same time minimizes the likelihood of a lawsuit being filed
against you and your company by dissatisfied employees.
A “must have” tool to accomplish this is an effective and
comprehensive employee handbook that is issued to each employee and
is easily understood by all employees. Today’s workforce is multi-lingual,
and an employee handbook in both English and Spanish is recommended
Employees may assume that the workplace is a zone of privacy.
This generally is not the case. If your company has a policy of monitoring
telephone calls, inspecting or searching offices, desks, lockers and the
like, you should have a company policy to this effect. A statement that
acceptance of employment by the applicant is a consent to such employer
monitoring should be in the policy, offer letter and application, where
appropriate.
A critical policy to adopt and enforce is a sexual harassment policy.
Companies are constantly facing employee accusations of perceived and
real sexual harassment claims. These claims can be extraordinarily
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expensive to defend. A well-drafted sexual harassment policy informs all
employees of unacceptable behavior and holds employees accountable.
The policy establishes a procedure to address sexual harassment claims
and shows that the employer will not tolerate such behavior.

7. Decision to Hire
At this point, you should have obtained all the information you need
to determine whether the candidate meets the criteria for employment.
Explain the decision-making process to the candidate; whether further
interviews are necessary and the timetable for such a decision.
Courtesy dictates that once you decide that the candidate does not
meet your needs or does not have the necessary qualifications, the
candidate should be notified by letter. E mail notifications are not
appropriate.
Once you determine that you want to hire a candidate, the
candidate should be notified as soon as possible. This will preclude the
possibility that your successful candidate might accept other employment,
or possibly draw the conclusion that the Company is not interested in
hiring the candidate.

8. New Employees
You have invested a lot of time, effort and resources to find the
right person for the job. You should do nothing less than to start your new
employee off on the right foot. Retaining employees is a goal of all
managers. Working through the “break-in” period starts with the right
“check-in” which shows the professionalism of your business and
management.
Many documents are necessary when new employees join your
company. Here is a recommended list of documents that need to be
completed and maintained for each employee.
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Employee Application for Employment
W-4 Form
I-9 Form
Reference Names and Numbers to Contact
Authorization to Obtain Consumer Credit Report for Employment
Purposes with attachment.
Disclosure on Use of Consumer Credit Report for Employment
Purposes with attachment.
Pre-Adverse Action Notice Under FCRA with attachment.
Adverse Action Notice Under FCRA with attachment.
Authorization and Release to Check References.
Acknowledgement of Receipt of Employee Handbook (English or
Spanish)
At Will Employment Agreement
Confidentiality Agreement
Drug and Alcohol Testing Consent and Release Form
Emergency Contact Numbers
Property Receipt Form
HIPAA Release
Accident Reports
Employee Annual Conflict of Interest Audit Statement
Employee Warning and Disciplinary Report
Employee Evaluations
Property Return Form
Exit Interview (Upon Termination)
Termination Report

The employer must respect the confidentiality of employee personal
and medical records, including medical claim forms. Those employees
responsible for reviewing medical claims by employees should not be in
supervisory positions of the claimant nor enjoy the right to terminate or
discipline employees making medical claims.
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The Health Insurance Portability and Accountability Act (HIPAA)
has strict rules governing patients’ privacy records, and these rules are
applicable to businesses who handle employee-protected health
information.
It is a good practice that you do not keep employee medical
information in the employee’s general personnel records. A separate file
should be kept and maintained for medical records, separate and apart
from employee personnel records for reasons of confidentiality and
privacy.
Additionally, it is not recommended that you keep reference checks
in the general employee records, as this information is normally also
considered confidential.
We recommend that your company adopt a policy regarding
employees inspecting their own personnel files. It is very important that
confidential records remain confidential as just discussed. Whatever
policy your company adopts on employee inspection of personnel records,
must be consistent for all employees. It is extremely important that your
policy meets state law requirements for those states that have laws
regarding employee inspection of personnel files.

9. How to Keep Valued Employees
You are now an expert on how to hire new employees effectively. It
is of utmost importance that you do everything you possibly can to make
sure that the new employee has appropriate training for the position to be
filled. The next step, and a very important part of this manual, is to retain
your valued employees.
Replacing valuable employees can be an expensive proposition in
both time and money. Time spent looking for applicants, interviewing,
hiring, and training takes away from important time spent on building your
business. Additionally, breaking in, and training new employees can be
very time consuming. It takes valuable time away from other employees
that are needed to do their jobs, rather than spending time helping or
training new employees. Therefore, choosing applicants carefully is an
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important goal. Limiting employee turnover will save you money and
increase your “bottom line.”
Through no fault of your own, from time to time, it may become
necessary to replace a valued employee. Once again, your acute hiring
skills will be needed. Now that you are armed with The Art of Hiring and
Retaining Employees, you can feel confident that you will be able to
successfully hire new valued employees.
Job satisfaction is a primary reason that employees stay with a
company. People feel good about themselves when they know they do a
good job, when their hard efforts are appreciated and when they are
compensated accordingly. When employees feel good about themselves,
they are stimulated to try harder, accomplish more, and produce better
results. When an employee is fulfilled personally, professionally and
financially, the employee will be more productive and will be an important
factor in the management and growth of your business. As a result,
employee turnover will be reduced. A stable workforce will provide more
efficient operations and will be a primary factor in the growth of your
business.
Employers who care about their employees, and keep their
employees fulfilled professionally and financially, get better results from
their employment team. People who work together with respect and
harmony produce better quality products and keep your customers
satisfied.
Employees have personal needs and commitments other than their
jobs that need attention. It is important to acknowledge and react to their
needs in matters such as schedule changes or special requests for days
off, such as sick days, personal days, family medical leave or vacation
time. It is advisable to be as flexible as possible on scheduling issues. It
is to your business advantage to be flexible, give time off, and cover your
shifts. This is important, because people who need or want specific time
off will take it anyway, whether or not they are scheduled to work.
Allowing employees to have the requested time off fosters a positive
attitude among the employees.
Sometimes scheduling needs do not allow you to accommodate
everyone, especially on holidays and weekends.
For example,
businesses that operate on weekends and holidays should consider giving
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weekend or holiday days off to employees on a rotational basis when
possible.
RESPECT. We all know the classic song by Aretha Franklin. If
you have to pick out just one word that employees crave, this is the word:
R E S P E C T!
Always treat your employees with respect. Talk to them on an adult
level, person to person. Never talk down to anyone. Treat your
employees the same way that you would like them to treat you.
Gentleness, respect, good communication skills and clear explanations
will help you get that cooperation.
Never discipline an employee publicly. When a criticism or
reprimand is necessary, meet with the employee privately. Let the
employee know what the problem is and what correction of behavior is
needed. Your ability to do this respectfully and tolerantly will allow the
employee to accept constructive criticism and to correct inappropriate
actions or problems.
If your demeanor or way of talking to the employee makes an
employee defensive, you will not achieve success in correcting the
problem that is being addressed. Once a person's defenses are up, they
are not in a position to be cooperative. Most likely, they will not hear the
message you are trying to communicate. This can leave a scar of
resentment that is unhealthy to your business.
Schedule regular meetings with your subordinates to reinforce
business productivity. Meetings are a great time to remind your employees
how much they are valued. It is also a good time to get their opinions,
suggestions and ideas about business and production issues. Your
employees need to know that their views and input are important. Do not
let these opportunities pass. Your employees are the eyes and ears of
your business, and they have lots of personal interest in the success of
your business.
Regularly scheduled meetings can also catch and remedy any
undesirable actions or events that have recently begun. Undesirable
situations should not be allowed to fester and continue. The faster they
are addressed, the faster they will be eradicated.
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If an employee is allowed to continue negative behavior at work, it
will be harder to stop such behavior as time passes. Other employees
may also adopt or respond to that behavior. This is not productive for your
business or your other employees. Negativity is contagious. Dissatisfied
employees can significantly disrupt your business.
Employee
dissatisfaction leads to lower productivity, higher employee turnover, more
expenses, and less customer satisfaction.
Using an employee handbook is very effective in keeping
employees advised on the rules governing the workplace. A well-written
handbook will let employees know what behaviors and practices are
acceptable and which are unacceptable.
It will also inform your
employees of their rights, privileges and expectations.
It is of paramount importance for management to apply all policies
and work rules even-handedly. Policies must be interpreted uniformly. No
exceptions.
A formal job evaluation process is another tool for effectively
managing your employees and for keeping job performance on the right
track. The job evaluation process should be used for constructive
purposes. Acknowledging an employee’s good performance will reinforce
that good performance. In addition, it will bring attention to areas in which
corrections are required.
Employee evaluations should be done on a regular basis so that
the employees know the quality of their performance and whether or not
there are issues that may affect the employee’s position within the
company. This process will also give employees the opportunity to share
their goals and to reflect whether or not the company’s goals match their
expectations.
By having these regularly scheduled performance evaluations, you
will know whether or not you want to groom a particular employee for
management or promotional purposes, and whether or not your business
has a continuing interest in retaining the employee. At the conclusion of
the performance evaluation, clear “next steps” should be explained to the
employee along with a timetable for the employee correcting any negative
performance identified in the evaluation. You should schedule the next
performance evaluation meeting at this time.
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Effective managing also requires you to appropriately address the
issue of an employee who has reached a plateau in earnings or job
growth. Your company may not be willing or able to increase an
employee’s pay rate or promote the employee to a higher pay grade or
position. Alternatively, the employee may be required to reach certain
performance goals before any wage increase is to be considered. If you
set a list of goals that you want an employee to achieve before the
employee can obtain a wage increase, grow further with your company or
in their current job position, it is important that you keep your part of the
bargain. Any commitments you make to the employee must be respected
when the employee meets the goals and timetable that were initially set.
If an employee is not performing up to your standard, or in the
manner adequate for the job position, that information should be reflected
in the job performance evaluation. Employees who are being evaluated
should have an opportunity to give their side of any story especially where
there is monetary or security consideration being given for inadequate
performance.
Should an employee’s evaluation be unsatisfactory, avoid
circulating written memos to persons other than those who need to know.
These are the individuals having overall supervisory responsibility over the
employee and the personnel who make the “hire/fire” decisions.
Financial fulfillment is an integral part of a person’s quality of life
and personal goals. If an employee is unable to satisfy an employee’s
own financial needs, not only will the employee be seeking other
employment, but the employee’s productivity will decline.
Even a great employee will not be satisfied with a job that is
fulfilling if the job does not satisfy the employee’s financial needs. It is
important to give an employee the opportunity to provide input during a
performance evaluation as this may identify financial concerns and allow
management to plan an appropriate response to the employee’s issues.
Regularly scheduled performance reviews are an important part of
effective managing and retaining employees. This does not always
preclude situations which may develop on a day-to-day basis that require
immediate attention by the manager and cannot wait until the next
scheduled performance review.
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For example, problems at home may conflict with the quality of a
person's work. It is advisable to meet with the employee so you can
identify the problem and see if there is a solution that will work for both of
you. Sometimes simple solutions such as rescheduling work hours or
having the employee take appropriate leave to resolve personal issues will
help, provided of course that the company follows the same policy for all
employees having similar problems.
Likewise, it's best to meet with your employees when any
dissatisfaction in the job or workplace is suspected. A manager cannot
wait and hope that this dissatisfaction will just go away. It probably will
not.
Although this manual does not include termination issues, it is
important to keep in mind that terminating employees can affect the
retention of valued employees. Terminations must always be handled
discretely with appropriate respect and privacy. People must feel assured
if possible that when it comes to their time to leave an existing job, they
will do so with honor and pride.

Conclusion...
Ben Franklin...Some Advice
Ben Franklin once said, "An investment in knowledge pays the best
interest." In our design of this manual, we've followed this advice.
Your business is taking care of business and not the practice of law;
familiarity with various legal topics being just one way to maximize your
business by alerting you to certain legal concepts and potential pitfalls.
We've designed this brief treatment on the subjects covered with this
philosophy in mind, and not to make an attorney out of you. Our primer
deals with general principles which may vary from state to state and may
not cover or be applicable to your situation. We encourage you to speak
with your personal attorney should you be confronted with a legal problem.
THE AUTHOR IS NOT ACTING AS YOUR ATTORNEY AS A RESULT
OF YOUR PURCHASING OR READING THIS PRIMER.
JAY E.
ECKHAUS, P.A., D/B/A THE BUSINESS LAW CENTER OF THE PALM
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BEACHES, ITS EMPLOYEES, OFFICERS AND DIRECTORS, AND THE
AUTHOR DISCLAIM ANY LIABILITY TO YOU, INCLUDING ACTUAL,
CONSEQUENTIAL,
INCIDENTAL
OR
INDIRECT
DAMAGES
(INCLUDING DAMAGES FOR LOST BUSINESS OPPORTUNITY OR
PROFITS) CONCERNING YOUR USE OF THE INFORMATION AND/OR
MATERIAL COVERED BY THIS PRIMER.
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