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Foreword
This manual is designed to familiarize you with the basic laws that
may apply to your business activities; to help you recognize legal
problems so that you can think them through, obtain appropriate legal
advice when necessary and take steps to avoid legal pitfalls, potential
liability and costs.
To serve this purpose, we give you essential, concise, and plaintalking information.
Basic Law for Businesses draws on the author’s more than 35
years of legal and business experience gained in both the highest level of
Corporate America and in private practice in Florida and New York.
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1. Legal Process
"Legal Process" is a general name for various types of orders
issued by state and federal courts and administrative agencies, the most
common of which are the subpoena ad testifacandum (requiring testimony
at a trial or hearing), subpoena duces tecum (requiring documents to be
produced), summons (starting litigation), complaint or petition (usually
attached to a summons and specifying the allegations of the plaintiff or
petitioner), citation (normally involving a municipality's administrative code
such as health, fire or building violations) and order to show cause
(requiring an immediate appearance in court before a judge).
You should have a policy concerning the acceptance of legal
process. This policy should consider the likelihood of a process server
(who may be a police officer, sheriff, marshal or even a private person)
arriving unannounced. No receipt or written acknowledgment need be
given to the process server. However, as part of your policy, the
employee served with legal papers should write down the date and time
the papers were served along with the employee's name and position with
the company. Once the papers are received, it is crucial that the business'
legal counsel be immediately informed; a necessary step as the time clock
for responding to the papers is running and you don't want the alarm to go
off before you've answered them!

2. Applicants for Employment and Employee’s
Rights
The relationships of a business with applicants for employment as
well as personnel who eventually become employees are governed by a
number of state and federal laws. Here is a brief description of some of
these laws.
Equal Opportunity/Handicapped Workers
Several federal and state laws forbid discrimination by employers
on the basis of race, color, religion, sex, national origin, age, physical
handicap, and marital or veteran status. Certain states and municipalities
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also prohibit discrimination based on an applicant's or employee's sexual
orientation. These laws are not intended to guarantee a job to every
person regardless of his or her qualifications and do not require that a
person be hired simply because the person is a member of a minority
group. Rather, the law forbids discriminatory preference for any group;
minority or majority.
Other provisions of the law which affect the hiring, promotion and
discharge of employees can be grouped together as "fair employment
practices," including the provisions of The Americans with Disabilities Act.
In certain instances, such laws may require an affirmative duty to employ
qualified handicapped individuals; that is a handicapped person who "is
capable of performing a particular job, with reasonable accommodation to
the person's handicap, at a minimal level of productivity applicable to a
non-handicapped employee."
Sexual Harassment
Federal law and many state laws prohibit sexual harassment.
Sexual harassment is defined as unwelcome sexual advances and other
verbal or physical conduct of a sexual nature when:


Submission to the conduct is either an explicit or implicit term or
condition of employment.



Submission to or rejection of the conduct is used as a basis for any
employment related decision affecting the person who rejected or
submitted to the conduct.



The conduct has the purpose or effect of unreasonably interfering
with the person's work performance or creating an intimidating
hostile or offensive work environment.

Written policies and procedures are vital in defending your business
against employee accusations of wrongdoing and government
investigations, whether or not you or your company is accused of violating
laws.
Every company, regardless of size, should adopt a sexual
harassment policy under which adherence by all supervisors, managers
and employees is required. Many of these policies provide for disciplinary
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action, including termination of employment, where sexual harassment is
established.
Alien Employment
The United States Immigration and Customs Enforcement (“ICE”)
arm of The Department of Homeland Security has the duty to investigate
the employment of aliens not authorized to work in the United States.
Although current federal and state law prohibit discrimination
because of an employment applicant's national origin, once a decision has
been made to hire a particular person, the Immigration Reform and
Control Act requires employers to have the employee fill out what is called
an I-9 form. This form requires the employee to produce documentation
showing identity and authorization to work in the U.S.
Keep in mind that although federal civil rights law prohibits you from
discriminating in employment because of a person's national origin, you
are allowed to ask for proof of a person's right to work in the U.S. You
won't be violating the law by doing so.
Immigration Inspections of Businesses
An ICE officer may enter the non-public area of a business only
with your permission or when the officer has a properly issued search
warrant. The officer does not need permission to enter the public areas of
a business, and once in the public area the officer may only question
people where there is a reasonable suspicion to believe that those
questioned are aliens; illegal or legal.
ICE may also issue Notices of Inspections that inform businesses
that ICE agents will be inspecting the I-9s as well as many other records,
including payroll, lists of terminated, and hired employees, tax returns and
social security numbers.
The Goal of these inspections is to determine if employers are
meeting their I-9 requirements, or are knowingly hiring undocumented
workers.
The area of the law surrounding search warrants and search and
seizure is a complex one, particularly in the immigration arena. It would
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be prudent to speak with your attorney when confronted with a search to
be conducted by government officials.

3. Government Agency Inspections
Depending on the nature of your business, various complex laws and
regulations, whether federal, state or municipal, will apply to your
operations. Laws relating to consumer protection, employee protection
(for example, consumer fraud and hazardous working conditions), labormanagement relations and the distribution of products and services are
just some areas affected by these laws.
For example, inspectors attached to the federal Food and Drug
Administration or the Occupational Safety and Health Administration as
well as state health and consumer affairs departments may visit your
business unannounced. In such cases, it would be prudent for you to
adopt a policy to deal with these inspections.
Many companies have adopted policies which designate one
individual at each business location to be the person who interacts with
the inspector. A company policy should provide that a designated
employee interact with the inspector.
Other points worthy of
consideration for your policy are:


Be courteous to the inspectors and cooperate (within the limits of
your policy) with reasonable requests for information.



Recognize that the inspector may or may not be entitled to the
information sought and while a policy of the fullest cooperation
may be the hallmark of your business, it would be prudent to
proceed with caution and contact your attorney if there is any
doubt as to whether or not the inspector is entitled to the
information requested.



Ask the inspector to show you his/her credentials.



Examine the inspector's credentials, making a record of the
inspector's name and title, the name and address of the
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governmental agency to which the inspector is attached and the
date and time of the inspection. If there is any doubt about the
inspector's official position, telephone the agency to which the
inspector claims to be attached. If you or the person
you
designate to interact with inspectors is satisfied that the identity of
the inspector has been established, ask what the inspector wants
and why the in-formation is wanted, making a written record of
what the inspector says. It's also wise to inquire whether the
inspector has a camera. Many companies will not permit the use of
cameras without a court order so that proprietary and confidential
business activities and commercial processes are protected.
Should the inspector insist on having a camera during the
inspection, it would be prudent to contact your attorney.


In all cases where samples of products, labels, advertising and
other materials are taken by the inspector, identical duplicates of
samples should be kept by you. In all cases where compliance to
standards (such as noise, pollution emission levels and
underweight regulations) are collected by an inspector, the data
should also be recorded and kept by the company. Should the
inspector ask questions, the questions and your responses should
be written down.



Should the inspector be allowed to inspect your business
premises, the inspector should be accompanied by an employee
and not allowed to visit unescorted.



After the inspection is completed and the inspector has left the
premises, prepare a detailed written report of what took place.
Samples and other information collected by your company during
the inspection should not be disposed of without first discussing
the matter with your attorney.



The following information should not be given to the inspector
without specific company approval:
o
o
o
o

General employment records
An individual employee's records
Product formulations
Quality control data
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o Proprietary information such as process control data and
com-plaint file data
o Communications involving your attorney
In the Appendix you'll find a sample form you can use to keep a
record of inspections made of your business. The form is a general one,
so you may want to modify it to fit your needs.

4. Competitor and Manufacture/Distributor
Relations
Some Basics
There are a number of laws, state and federal, which affect a
business' operations and dealings among manufacturers, distributors,
suppliers, sales outlets and competitors. These laws are primarily
grouped together in an area of law known as "antitrust." Antitrust laws are
complex and cannot possibly be spelled out here. It is also not possible to
list the full range of legal exceptions. Some generalities of a few of these
laws are given in this primer to alert you to certain business conduct which
is governed by the antitrust laws.
The significance of these laws cannot be over emphasized.
Federal criminal violations not only carry stiff financial penalties but also
incarceration. Civil litigants can recover three times their damages as well
as legal costs from violators. So it is a good idea to be familiar with these
laws...and just because you are a small to medium size company, don't
think you are immune from prosecution, you're not!
The antitrust laws are designed to protect competition. They
generally focus on agreements between competitors to fix prices for
selling of goods and services, discounts given by manufacturers,
advertising and other promotional allowances as well as information which
competitors may desire to exchange among each other. For this reason it
is a good policy to have your employees avoid certain practices which, in
the past, have resulted in violations of the law.
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One such policy is to prohibit your employees from having any
discussion, communication, agreement or understanding with any
competitor concerning prices, pricing policy, discounts, promotions, terms
or conditions of sale, purchases, territorial markets, production costs,
distribution methods or similar matters.
Control Over Resale Pricing and Purchases
Whether or not the manufacturer or franchisor with whom you deal
can set the prices at which you resell goods and services depends on your
arrangement with the manufacturer or franchisor. If you are a consignee
or agent and title to the goods and risk of loss stay with the manufacturer
or franchisor, then, as a general rule your resale pricing can be controlled.
We say a "general rule" because the consignment or agency must be just
that, and not a sham to avoid the prohibition against price fixing.
On the other hand, should you be a franchisee or independent
distributor, you are not required to adhere to resale prices established or
suggested by the franchisor or manufacturer.
Generally speaking you are also not required to make purchases
from sources specified by the manufacturer or franchisor as a requirement
for obtaining or operating the franchise. While many franchisors in the
past have attempted to rationalize such a requirement in order to protect
the good will of the franchise, safety of the public or to foster a new
franchise business format, these proclaimed justifications usually do not
carry the day.
As long as the goods or services you buy meet the standards set
by the franchisor, and you have received the franchisor's approval where
required, you are free to seek other suppliers.

5. Trademarks
A trademark or service mark designates the source of a product or
service and is akin to a representation of the quality of the product
carrying the trademark. A trademark is goodwill and an extremely
valuable asset to its owner. Consequently, a company's trademark or
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service mark should be afforded proper respect and not misused. Such a
valuable asset must be properly cared for and properly used or the marks
will cease to be assets of the companies who first used them; that’s what
happened to such marks as aspirin, escalator, cellophane and kerosene.
These previous trademarks became generic; the name for the product
which carries the mark.
The basic rules of correct trademark usage are not complex, but
they are absolute. Insuring proper use of a trademark or service mark is
an important task; one that should also include your own "in-house"
communications as carelessness internally may lead to carelessness in all
uses of the mark. Simply stated...
Use the mark:


As an adjective to modify the generic name of the goods or
services. Do not use the mark as a noun, verb or in possessive
form.



Consistently. If the mark is in the singular form, do not use plurals;
if in the plural form, do not make it singular.



With its generic or common descriptive name in close proximity to
the mark.



With some special type, such as all capital letters, different color or
type style to differentiate your mark from other words.



With the proper trademark designations TM or ®.



Consistently and don't vary the spelling or design.

6. Retail Customers
You cannot refuse to serve a customer because of his or her race,
color, religion, sex, national origin, age, physical handicap, marital or
veteran status; a customer has the right to be served if not disorderly.
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When dealing with a disorderly patron, care must be taken in light
of the potential for litigation and legal liability for false imprisonment
(placing an unlawful restraint on a customer's freedom of movement), libel
or slander (a written or oral statement injurious to one's reputation) or
malicious prosecution (bringing a civil or criminal proceeding against
another without reasonable justification which finally ends in failure).
On the other hand, the law does protect those who act in good faith
and no other situation more illustrates this then when dealing with
shoplifting. Many states have enacted laws which protect merchants from
liability for false imprisonment when the merchant erroneously detains a
suspected shoplifter. In certain states, the merchant is protected from
liability where (1) there are reasonable grounds for the detention, (2) the
detention is carried out in a reasonable manner and (3) is for a reasonable
time. This protection generally has one important limitation in some
states; one that involves your employees.
The protection may not apply to an employee you suspect of
stealing cash; say for example, from the cash register. Only if the
employee is suspected of stealing merchandise does the protection apply.

7. The Role and Responsibilities of Legal Counsel
The role of a company's legal counsel is to provide guidance to
business owners and managers so that a company's assets and legal
rights are protected. In many respects your attorney goes further than
dealing "strictly" with legal advice; he or she becomes your business
advisor, bringing to your attention business aspects of your business that
need to be addressed.
In providing legal services, an attorney counsels you in order to
maximize the company's prerogatives while at the same time limiting
exposure to legal risks. It is important that your attorney fully understand
the nature of your business, the nature of the competition and your
objectives. Providing proper legal counseling to a business and the
business' use of the advice is a two way street; both of you must share all
necessary information and facts so that you and your business are able to

9

obtain accurate legal advice from which you can decide the course of
action which is best.
As a client, you have the absolute right to question your attorney's
advice. If you don't understand the advice, don't feel intimidated. Ask for
a fuller explanation. This is your right. After all, your business will be
affected by the advice, positively or negatively, so it's best for both you
and your attorney to make sure that what each of you heard is what the
other said!
And one other thing - As a client, you will be paying for the
knowledge and experience of your attorney. Your attorney has the
responsibility of informing you of the nature of the services the attorney
will give you and the cost. This includes not only the hourly fee or other
fee arrangement for the representation, but how the fee is determined.
Does the attorney have a minimum amount of time he or she bills each
time work is undertaken on your behalf? What are the costs? Will you be
billed for photocopies and "faxes" and at what rate? How about phone
calls? Will you be billed for local as well as long distance calls? What
about a secretary's overtime? Are you responsible for it? How are travel
expenses billed?
In short, an effective and harmonious attorney-client relationship
based on a clear understanding and candid exchange between you and
your attorney will pay dividends to you both.

Conclusion...
Ben Franklin...Some Advice
Ben Franklin once said, "An investment in knowledge pays the best
interest." In the design of this manual for businesses, we've followed this
advice.
Your business is taking care of business and not the practice of law;
familiarity with various legal topics being just one way to maximize your
business by alerting you to certain legal concepts and poten¬tial pitfalls.
We've designed this brief treatment on the subjects covered with this
philosophy in mind, and not to make an attorney out of you.
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Our manual deals with general principles which may vary from state to
state and may not cover or be applicable to your situation. We encourage
you to speak with your personal attorney should you be confronted with a
legal problem.
THE AUTHOR IS NOT ACTING AS YOUR ATTORNEY AS A RESULT OF
YOUR PURCHASING OR READING THIS MANUAL. JAY E. ECKHAUS, P.A.,
D/B/A THE BUSINESS LAW CENTER OF THE PALM BEACHES, ITS
EMPLOYEES, OFFICERS AND DIRECTORS, AND THE AUTHOR DISCLAIM
ANY LIABILITY TO YOU, INCLUDING ACTUAL, CONSEQUENTIAL,
INCIDENTAL OR INDIRECT DAMAGES (INCLUDING DAMAGES FOR LOST
BUSINESS OPPORTUNITY OR PROFITS) CONCERNING YOUR USE OF THE
INFORMATION AND/OR MATERIAL COVERED BY THIS MANUAL.
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Jay is a member of the Society For Human Resource Management (SHRM) and served
as Chair of the Palm Beach County Business Incubator, Inc.
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Appendix
Record of Government Inspection
Name and title of employee meeting inspector:

Date of inspection:
Time of inspection:
AM / PM

Time inspection
concluded:

Name of inspector:
Badge/identity card #:
Inspector's title:
Agency attached to:
Address of agency:

Telephone number:
E-mail address:
Did employee verify credentials?

Yes / No

If Yes, how were credentials verified? If No, explain.

Reason for inspection:
Customer Complaint

Yes / No

If Yes, what is the nature of the complaint and by whom?
Give date of complaint if available.
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AM / PM

Regular Inspection

Yes / No

If No, what explanation did inspector give for inspection?

Name and title of employee who accompanied inspector during inspection:

List information, records or facility which inspector desires to inspect:

List tests or data taken or recorded by inspector:

Results of tests/measurements. List here information recorded on measuring devices
and time of each measurement:

Did inspector take samples?

Yes / No

If Yes, list here duplicate samples taken by employee and time each sample was taken
by inspector.

Did inspector inspect records?

Yes / No

If Yes, attach duplicate copies of records inspected. NO ORIGINAL DOCUMENTS ARE
TO BE REMOVED FROM THE PREMISES. UPON APPROVAL BY EXECUTIVE
MANAGEMENT, COPIES OF RECORDS MAY BE GIVEN TO THE INSPECTOR. THE
FOLLOWING DOCUMENTS SHALL NOT BE GIVEN TO INSPECTORS TO REVIEW

13

OR COPIES MADE FOR THE INSPECTOR EXCEPT WITH THE PRIOR APPROVAL
OF MANAGEMENT:
 General employment records.
 An individual employee's records
 Product formulations
 Quality control data.
 Proprietary business information such as process control data and
complaint file data.
 Communications involving attorneys.
List here any other comments made by inspector:

NOTES
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